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palpable absurdity to say that it must, upon the grounds of public policy, per- 
mit that service to be crippled and paralyzed by the admission to its station of 
large numbers of irresponsible men clamorously seeking the privilege of per- 
forming the same service." Hedding v. Gallagher, 72 N. H. Z77- A. C. 



Conflict of Jurisdiction in Bankruptcy Cases Between Federal and 
State Courts. — Plaintiff brought suit in the Circuit Court of Jackson County, 
Missouri, to recover from the defendant for lumber sold and delivered, and 
summoned the Union Avenue Bank of Commerce as garnishee. The defend- 
ant did not deny the indebtedness but sought to bar the proceeding by alleg- 
ing that a petition in involuntary bankruptcy had been filed in the District 
Court of the United States for the Northern District of Illinois, Southern 
Division, and that that court had issued its injunction restraining the plain- 
tiff in the prosecution of this action. This injunction had been granted with- 
out notice of the application being given to plaintiff. The District Court had 
not adjudged the defendant to be bankrupt, but, defendant insists, had not 
dismissed the petition. The affairs of the defendant were being conducted by 
a creditors' committee, with the assent of the District Court. The Supreme 
Court of Missouri held that the filing of the petition in the District Court of 
the United States for the Northern District of Illinois, not having been fol- 
lowed by an adjudication, did not place the property of the defendant in cus- 
todia legis, and that the Circuit Court of Jackson County had jurisdiction 
over the funds in the hands of the garnishee with power to render judgment 
concerning the same. Furthermore, the Supreme Court held that the injunc- 
tion issued by the District Court did not bind the plaintiff as plaintiff was not 
within the jurisdiction of the court and had no notice of the application for 
such injunction. (Woodson, Lamm and Graves, JJ., dissented.) Beekman 
Lumber Co. v. Acme Harvester Co. (1908), — Mo. — , 114 S. W. 1087. 

Two important questions are presented by this case; first, whether the 
filing of a petition in involuntary bankruptcy in the United States District 
Court operates, before an adjudication of bankruptcy, to exclude the jurisdic- 
tion of the state courts over the property of the alleged bankrupt, and second, 
whether the United States District Court may enjoin a party outside of its 
jurisdiction from interfering with a bankruptcy proceeding pending in such 
court, without notice to such party of the application for injunction. 

There is some conflict of authority on these points, but the conclusion 
reached by the majority of the court in the principal case seems most con- 
sonant with equity and justice, and, we think, will be found to be supported 
by the weight of authority. 

It does not seem just, nor in accordance with the reason and spirit of the 
bankruptcy laws, whose purpose is to treat all creditors alike and protect 
their interests, to say that by filing a petition in bankruptcy, a party's property 
may be placed out of reach of his creditors, no matter how long the petition 
may be kept pending in the courts, and the court kept from rendering a final 
adjudication. In the principal case the petition has been pending for five 
years and no final adjudication has been made. A committee of the defend- 
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ant's creditors is in charge of the defendant's business, conducting the same, 
and seeking to impose terms upon the other creditors. We may fairly say 
that such was not the object sought to be accomplished by the bankruptcy 
laws. 

All authorities admit that when one court gets actual possession of prop- 
erty within its jurisdiction all other courts of concurrent jurisdiction must 
allow that court to determine the rights to that property. In re Wells, 114 
Fed. 222. In that case the proposition was advanced that the bankruptcy 
statutes did not require that the Federal courts must get physical possession 
of the property of the alleged bankrupt jn order to prevent the state courts 
from obtaining jurisdiction over it, and that the filing of the petition in bank- 
ruptcy was notice to the world, and any proceedings by the state courts would 
be avoided by the subsequent adjudication. The court held, however, that 
this contention was not sound and that the filing of the petition did not place 
the property in custodia legis. See also, McFarlan Carriage Co. v. Wells et al. 
99 Mo. App. 641, 74 S. W. 878. 

In Keegan v. King et al., 96 Fed. 758, 3 Am. B. R. 79, the court says, 
"The bankruptcy act does not generally impair in any way the jurisdiction 
of the state courts ; and in cases where the officers of state courts, prior to an 
adjudication in bankruptcy, have seized property of the bankrupt under state 
process, such levy cannot be interfered with by a federal court." But the 
court further adds that from the moment of the adjudication, the title to the 
bankrupt's property vests in the trustee and from that moment it is in the cus- 
tody of the court. See Brandenburg, Bankruptcy, Ed. 3, § 250, Carter v. 
Hobbs, 92 Fed. 594. 

In re Weinger, Bergman & Co., 126 Fed. 875, seems to be in irreconcilable 
conflict with the above cases, but that case dealt with a state of facts very 
different from that involved in the principal case, and had the equities been 
different, perhaps that would have had some effect on the decision. 

Then as to the right of the bankruptcy court to enjoin interference; this 
right is given by the statute in rather general terms. It has been contended 
that these provisions do not require notice of the application for injunction 
to be given to the party sought to be enjoined. In re Wallace, 2 N. B. R. 134 
(Quarto. 52), Fed. Cas. No. 17094; In re Smith, Fed. Cas. No. 12994. The 
latter case cites Calendar's Case, Fed. Cas. No. 2308, as laying down the same 
doctrine, but that case expressly says that only those can be enjoined who 
have had notice of the application. In In re Ogles, 93 Fed. 426, 1 Am. B. R. 
671, it was held that the bankruptcy statutes give no right to enjoin a party 
unless he has notice of the proceedings, and that to do so would be depriving 
him of his rights without due process of law. In the absence of any express 
provision that notice is unnecessary, and that for purposes of injunction in 
bankruptcy proceedings the jurisdiction of the District Court shall be ex- 
tended beyond its usual limits, it would seem advisable not to extend those 
doctrines. It is difficult to see why a man's rights are any less sacred in a 
bankruptcy proceeding than in any other, and why, in such a case, he is not 
entitled to his day in court just as he would be in any other case. 
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Upon the whole it would seem that the holding of the majority of the 
court in the principal case is best suited to attain the ends of justice and to 
bring about the results which the bankruptcy statutes were designed to pro^ 
duce, as well as being supported by the weight of authority. J. F. B. 



Right of the Legislature to Amend Corporate Charters Under the 
Reserved Power. — Acting along the line suggested by Mr. Justice Story in 
his concurring opinion in the case of Trustees of Dartmouth College v. 
Woodward, 4 Wheat. 518, 4 L.Ed'. 629, that if a state wished to alter a charter 
it must reserve the right to do so, nearly every state has inserted a clause in 
its constitution, providing that the charters of corporations subsequently 
granted shall be subject to alteration, suspension and repeal. A question 
involving one phase of this right has been recently determined in the case 
of Lord v. Equitable Life Assurance Society of United States (1909), — N. 
Y. -, 87 N. E. 443- 

The directors of defendant corporation sought to so amend its charter as 
to give the policy holders the right to vote for a majority of the directors and 
to limit stockholders to a right to vote for a minority only, under the authority 
of Laws 1906, p. 771, c. 326, § 13, providing in substance, that any stock life 
insurance company may by the vote of a majority of the directors, when 
authorized by the stockholders holding a majority of the capital stock, confer 
upon its policy-holders the right to vote for all or any less number of the 
directors. Plaintiff who was a stockholder in defendant corporation brought 
action to .restrain the directors from making said amendment. The court held 
that the Legislature had the right to pass the act of 1906, under the reserved 
power in the N. Y. constitution, and that the amendment was valid except as 
to the limitation of the stockholders to the right to vote for the minority of the 
directors only. 

The court was undoubtedly right as to the primary question, regarding the 
validity of the act of 1906. A power reserved to a Legislature to alter, amend, 
or repeal a charter authorizes it to make any alteration or amendment of a 
charter granted subject to it, which will not defeat or substantially impair the 
object of the grant, or any rights vested under it, and which the Legislature 
may deem necessary to secure either that object or any public right. Sinking 
F-und Cases, 99 U. S. 700, sub. nom. Union P. R. Co. v. U. S., 25 L.Ed. 496; 
Hamilton Gaslight & Coke Co. v. Hamilton, 146 U. S. 258, 36 L.Ed. 963, 13 
Sup. Ct. 90; Greenwood v. Union Freight R. Co., 105 U. S. 13, 26 L.Ed. 961 ; 
South Bay Meadow Dam Co. v. Gray, 30 Me. 547 ; Shields v. Ohio, 95 U. S. 
319, 24 L. Ed. 357; Inland Fisheries Com'rs. v. Holyoke Water Power Co., 
104 Mass. 446, 6 Am. Rep. 247; Iron City Bank v. Pittsburgh, 37 Pa. 340; 
Wilmington City Ry. Co. v. Wilmington & B. S. Ry. Co., 8 Del. Ch. 468, 
46 Atl. 12 ; Harper v. Ampt, 32 Ohio St. 291 ; Gregg v. G. M. & S. Co., 164 Mo. 
616, 6s S. W. 312. 

The legislature has the power to amend the charter, either directly, or by 
authorizing the corporation itself to make the change. Pratt Institute v. 
City of New York, 183 N. Y. 151, 75 N. E. 11 19; People ex rel. Cooper Union 



